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EDITORIAL NOTES. 


Tue Legislature was organized on January 13th by the election 
of A. V. Schenck, of New Brunswick, as president of the Senate, 
and E. A. Armstrong, of Camden, as speaker of the House. The 
candidates for these offices were all lawyers. In the Senate were 
John W. Griggs of Passaic, Jas. C. Youngblood of Morris and A. 


V. Schenck of Middlesex, in the House E. A. Armstrong of Cam- 
den, George W. Jenkins of Morris and Edw. Q. Keasbey of Essex. 
Mr. Griggs was the choice of the majority of the Republican Sena- 
tors, but Mr. Schenck and Mr. Youngblood refused to go into the 
caucus and Mr. Schenck was elected by the votes of the Democrats 
and Mr. Youngblood. The result is not satisfactory to the Repub- 
lican Senators and it is hard to understand how it can afford much 
satisfaction to the President himself. 

In the House, Mr. Jenkins and Mr. Keasbey united their forces 
but Mr. Armstrong received a majority of the votes in caucus, and 
was elected by the full Republican majority of thirty-six. He is 
well fitted for the position, and his election was received with sat- 
isfaction by the whole House. 





STILL ANOTHER plan for the improvement of our system of courts 
has been proposed by the Bar Association of Camden County. In 
regard to the Court of Errors, the suggestion is the same as that of 
the Essex Bar Association, namely, that the judges should all be 
lawyers and that they should not be members of the courts from 
which they hear appeals ; but the Camden Association goes further 
and urges also that the lay element should be removed from the 
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Court of Common Pleas and that that court should be held bya 
lawyer of ten years standing and that the Circuit Court should be 
abolished. 

The reasons for these suggestions are forcibly stated in the reso- 
lutions of the Committee which we publish on another page. The 
plan of the Essex Bar Association was presented to the Legislature 
last year and with some amendments was favorably reported by 
the Judiciary Committee of the Assembly, but it was smothered in 
the mass of bills and did not come up for final passage. It has 
been reported again this year by the Committee on the Revision of 
the Laws. The additional propositions of the Camden Association 
may yet be added to it by way of amendment, but the effect of this 
would be that the Supreme Court might find its occupation gone 
and we should lose the advantage of the uniformity of decisions at 
the Circuit, which is one of the great benefits of our present 
system. 

There is still another plan under discussion which will no doubt 
be presented to the Legislature. This goes deeper and proposes to 
remodel the whole system upon a plan something like the English 
plan, having one court for all cases, but administering the differ- 
ent systems of law in different divisions of the court—equity in 
one division, common law in another, ecclesiastical law in another 
and so on—but each division to have power to transfer cases to 
any other. 

Certain judges of this court are to be designated to hold 
the Court of Appeals fora certain tinfe in rotation so that they 
may sit alternately on appeal and in the divisional courts, the ob- 
ject of this being that the judges who hear final appeals may be 
men who are still engaged in the trial of causes. The judges of 
appeal, however, are to hold no other court during their term in 
the Court of Appeals, except that the chief judge of appeal is 
always to have full chancery powers. 

The resuit of this plan would undoubtedly be to assimilate the 
systems of law and equity, and if due care were taken this might 
be done in such a way that the essential distinctions between law 
and equity and the essential differences in their procedure would 
be preserved, and at the same time the principles of equity would 
so prevail over those of the common law as to become the rules of 
property and of conduct. 





AN investigation of the matter of the collection of judicial fees 
seems to show that since the passage of the act providing that the 
judges should be paid salaries, and that their fees should go to the 
public treasury, there has been a great falling off in the amount of 
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the fees collected. The Newark Sunday Call has made an exam. 
ination of the subject, and has made a report of facts which cer- 
tainly calls for an explanation especially from the Clerk of Essex 
county. The total amount received by the state from judicial fees 
since 1880 is stated to be $76,137.07 of which Essex county paid 
only $779.03, while Hudson county in last year alone paid $678.27 
and Passaic county $663.03. Essex county only has made no re- 
turn for last year. In 1883 Hudson county returned $904.27 and 
Essex county only $74.25. In all the counties there seems to have 
been some falling off from the amount which the judges derived 
from the fees when they were paid to them, and the amount re- 
ceived has been very much less than the amount of the salaries 
paid to the judges, so that the public treasury has suffered from 
the change in the law. It was thought that the judges were re- 
ceiving too much from the fees and that larger salaries might 
be paid to the judges without any increase of expense to the state, 
but it has been found that the revenue to the state is altogether in- 
adequate to meet the salaries. If this is the case it would he bet- 
ter to abolish the fee system altogether. A tax upon litigants for 
the purpose of maintaining the administration of justice is bad 
upon principle, and if no substantial revenue is derived from it, it 
is certainly better that justice should be administered freely, so far 
at least as the pay of the judges is concerned. The Clerk of the 
Supreme Court last year turned into the Treasury $3,219.45, and 
the Clerk in Chancery $11,105.69, and the county Clerks about 
$5,000, but this is hardly enough to pay the salaries of two judges 
of the Supreme Court. The fees that are paid are probably those 
arising out of civil cases in which the attorneys are responsible for 
the payment, and the fees uncollected are no doubt those imposed 
in criminal cases. In these the collection can only be made by vig- 
orous effort on the part of the clerks and otier local officers and 
since the judges are no longer interested in the collection of the 
fees there is a tendency to collect no more than is necessary to pay 
the fees of the clerks and other officers. 





In Reasons v. Mexican National Construction Co., U. S. Circuit 
Court, 8. D. New York, Dec. 13, 1884, it was held that where one 
party to an executory contract voluntarily puss it out of his power 
to perform it, the other party may treat it as terminated and sue 
to recover whatever damages he may have sustained through its 
non performance. This was a case in which a railway company 
agreed to pledge certain collaterals to secure a loan. It after- 
wards executed a deed conveying the collaterals to a trustee, but 
upon conditions materially different from the ordinary contract of 
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pledge. It was held that a person who had advanced money under 
the original agreement might sue for and recover the same in an 
action for money had and received, without waiting for the ma- 
turity of the loan. 

There is some doubt whether a refusal to perform a contract: 
before the time of performance has arrived may be treated 
as equivalent to a breach, bnt the rule is well established that 
this may be done when one party has put it irrevocably out of his. 
power to perform. One of the earliest cases is Main’s case, 5 Co. 
Rep. 21 a, in which it was resolved that if a man seized of lands in 
fee covenants to enfeoff J. 8. of them upon request, and afterwards. 
he makes a feoffment in fee of the same lands to another, J. 8. 
shall have an action upon the covenant without request. See also 
Ford v. Tilley, 6 Barn. & C. 325 ; Bowdell v. Parson, 10 East 359 ;. 
Heard v. Bowers, 23 Pick. 455-460 ; Shaw v. Republic Life Ins. 
Co., 69 N. Y. 293; Lovell v. St. Louis Mut. Life Ins. Co., 111 U. 
S. 264. The rule is familiar in actions for breach of promise of 
marriage, when one party has put it out of his power to perform 
by marrying another ; Short v. Stone, 8 Q. B. 358. In the princi- 
pal case the plaintiff was allowed to recover back the money he 
had paid instead of suing for a breach of the contract. This can 
not be done when there has been a part performance of the con- 
tract and the plaintiff has received some benefit from the contract 
and the defendant cannot be restored to his previous situation. 








Hatch v. Adams, U. 8. Circuit Court, E. D. Penn., 19 Reporter 
3, determines a disputed point in regard to the sale of patented 
articles. It was held by McKennan, J., that a purchaser of a pat- 
ented article from a grantee of the exclusive right to manufacture 
and sell under the patent in a certain specified part of the United 
States, has no right to sell the article in the course of trade outside 
of the limited territory. It is settled that the sale of a patented 
article conveys the right to use it anywhere, and for an unlimited 
time without regard to the limitations of the rights of the patentee. 
This is because ‘‘in the essential nature of things when the paten- 
tee or the person having his rights sells a machine or instrument 
whose sole value is in its use, he receives the consideration for its 
use and he parts with the right to restrict its use.’’ This was de- 
cided in Adams v. Burke, 17 Wall. 455, but Bradley, Gray and 
Strong, JJ., dissented, insisting that the locality of the use as well 
as of the manufacture and sale of the patented article was restrict- 
ed by the grant and that it ought to be enforced. In this same 
case in the Circuit, Adams v. Burke, 4 Fisher 392, Judge Shepley 
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stated the law broadly enough to cover the right to sell as well as 
the right to use, but the Supreme Court decided expressly the 
question of the right to use alone and three of the judges dissented 
even from this, and therefore Judge McKennan said he felt at liber- 
ty to decide in accordance with his own judgment that the right 
to sell outside of the territorial limits is not implied in a sale of the 
patented article by one whose rights are confined to a certain ter- 
ritory. 





A curious point was decided by the Supreme Judicial Court of 
“Massachusetts, in Dietrich v. Inhabitants of Northampton, 19 
Reporter 18. A statute provides that if the life of a person is lost 


by reason of a defect or want of repair of a highway... the 
county, town, or person by law obliged to repair the same shall be 
liable in damages . . . to be recovered in an action of tort . . . by 


the executor or administrator of the deceased person for the use of 
the widow and children of the deceased in equal moieties, or if 
there are no children to the use of the widow, or if no widow to 
the use of the next of kin; ete. A woman four or five months ad- 
vanced in pregnancy slipped upon a defective highway in a town 
and fell and suffered injury, and had a verdict for damages. The 
fall produced a miscarriage, and the child, although not directly 
injured unless by communication of the shock to the mother, was 
too little advanced in foetal life to survive its premature birth, but 
it did live ten or fifteen minutes. An administrator was appointed 
and an action was brought against the town for the benefit of the 
mother as the next of kin. The plaintiff based his argument main- 
ly on the statement of Lord Coke, 3 Inst. 50, that if a woman is 
quick with child and takes a potion, or if a man beats her and the 
child is born alive and dies of the potion or battery, this is murder. 
‘The court said that this seems to have been accepted as the law of 
England, although it was opposed to the case in 3 Ass. pl. 2, S. C. 
Y. B. 1 Edw. 3, 23 pl. 18, which seems not to have been doubted 
by Fitzgerald or Brooke, and which was,afterwards cited as law by 
Lord Hale; but the court held that whatever might be the rule in 
criminal law, there was no case that ever decided that if the infant 
survived it could maintain a civil action for injuries received by it 
while in its mother’s womb. And the court said that irrespective 
of precedent, and assuming that a man might owe a civil duty and 
incur a conditional prospective liability to one not yet in being, 
the question would arise whether an infant dying before it was 
capable of living separate from its mother could be said to bea 
person recognized by the law as capable of having a locus standi 
in court or of being represented there by an administrator, and it 











38 THE NEW JERSEY LAW JOURNAL. 


was said that taking all these considerations into account, and fur- 
ther that as the child wasa part of its mother and that any dam- 
age to it which was not too remote to be recovered at all was re- 
coverable by her, they thought it clear that the statute sued on did 
not embrace within ifs meaning the administrator of a child born 
in this way. 





Ir HAS always appeared to us to work a failure of justice to deny 
the remedy of the action fur malicious prosecution in all cases in 
which the action complained of was begun by summons and not 
by capias. It seemed to be a mockery to say that in contempla- 
tion of law the costs fixed by law and adjudged by the court were 
a sufficient compensation to the person sued. The Supreme Court 
of California has now held in Hasten v. Bank of Stockton, 19 Re- 
porter 5, that an action for malicious prosecution will lie for dam 
ages, the malicious prosecution of a civil suit begun by summons. 
The court admitted that the weight of authorities, American as 
well as English, is against the maintainance of the action, and that 
so are most of the text writers, but the court said that in England 
the costs are large and include the attorney’s charges for preparing 
the cause for trial in all its parts and also a barrister’s fee, while in 
California the custs recoverable under the statute are confined to 
much narrower limits. 





AN important case on the taxation of railroads has lately been 
decided by Mr. Justice Matthews. Tennessee v. Whitworth, U. 8. 
Circuit Court, M. D. Tenn., 22 Fed. Rep. 81. An act of the Legis- 
lature of Tennessee authorized the consolidation of certain rail- 
roads, and incorporated the consolidated companies under the 
name of the Nashville and Decatur R. R. Co. The act provided 
that this company should for its government be entitled to all the 
rights and privileges and subject to all the restrictions and _liabil- 
ities conferred and imposed upon the Nashville and Chattanooga 
R. R. Co. It was held that the word ‘‘ privileges”’ in this act 
included the immunity from taxation possessed by the latter rail- 
road company. The court distinguished this case from Morgan v. 
Louisiana, 93 U. 8. 217; Railroad Co. v. Commissioner, 103 U. 8. 
4; Louisville and Nashville R. R. Co. v. Palmes, 109 U. 8S. 252. 
In the first of these cases there was a judicial sale of the franchises 
of one company to another, and in the other there was a grant of 
all the rights and privileges of the one company to another, and 
the Supreme Court held that immunity from taxation was not 
conveyed. See 7N. J. Law Jour. 30. But in the present case the 
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judge held that this act was precisely equivalent to a declara- 
tion that the new company was to be governed by the charter of 
the old one, and that the new company was entitled to the same 
immunity from taxation. This decision may have some bearing 
on certain cases of railroad taxation in New Jersey. 





BROTHERS AND SISTERS-IN-LAW, 


The question is sometimes asked whether when the wife dies, 
her remaining brothers and sisters are still Zegal/y to be considered 
brothers-in-law or sisters-in law of the husband ? 

Curiously enough a brother-in-law is not in law a brother. Per- 
sons in this relation do not inherit from each other; and if the - 
question be whether there is any relationship which entitles the 
one to succeed to the property of the other, the answer is, No. 
But there are some legal consequences of this relationship. The 
law distinguishes between blood relationships and others, by desig- 
nating one ‘consanguinity ;’ the other, ‘“‘affinity.’’ Between 
brothers-in-law there is no consanguinity, but there is affinity, and 
the legal consequences of this affinity do not wholly cease on the 
death of the woman who is sister of the one and wife of the other. 
What we say of brothers-in-law is equally true of sisters-in-law. 

The four chief legal consequences of affinity are these : 

1. A person who is related by affinity to either of the parties to 
an action is disqualified from sitting as judge or juror in the case. 

2. A person who is nearly related by affinity is deemed to have 
such knowledge of family affairs and history that his or her decla- 
rations as to pedigree, age, relationship, residence, etc., of mem- 
bers of the family may be given in evidence, after his or her death, 
upon the same principle that entries in a family Bible may be. 

3. In the case of the custody of young children removed from 
parental control, it is deemed preferable, other things being equal, 
to commit the child to the care of a relative rather than toa 
stranger; and affinity is recognized by the law as a relationship 
within this rule. 

4. Where a person resides with relatives, receiving board or ren- 
dering services without any agreement or understanding as to com- 
pensation, the relationship is regarded as rebutting any presump- 
tion of intent to make compensation. 

The courts and lawyers have been at much varianceas to whether 
death terminates the affinity under these rules, and it is therefore a 
very fair subject of controversy. For some of these purposes it is 
obvious that the influence of the affinity continues, notwithstanding 
the death, and it is accordingly settled that the value of the declara- 
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/ 
tions as evidence is not impaired by the death. On the other hand 
it has been held that the disqualification of a juror is terminated 
by the death, unless there be issue by the marriage surviving. 

On the whole, while we do not undertake to affirm that the Jegal 
relationship of brothers-in-law continues after the death of the 
wife, it is clear that some of the legal consequences of that relation- 
ship continue.—Hachange. 





GARRET DEMAREST, A LUNATIC, BY HIS GUARDIANS, v. ALK. VANDENBORG. 


(Court of Chancery of New Jersey. 


Evidence—Competency—Lunatic—Repre- 
sentative Capacity—When a lunatic sues by 
his guardian the lunatic is the real as well as 
the nominal party. He isa person under 
disability and the defendant is incompetent 
to testify in his own behalf. 

2. The disability appears from the record 
and must be presumed until the contrary is 
shown, although it is competent for the other 
party to show that the disability does not in 
fact exist. 

3. An examiner is justified under the 218th 
rule in refusing to allow the defendant in 


January 2, 1885.) 


4. The statute, however, does not preclude 


“the defendant from testifying as to any mat- 


ter to which he was competent to testify at 
common law. 

5. Upon the foreclosure of a mortgage in 
the name of a lunatic by his guardians duly 
appointed, the defence was usury. On an 
examination the defendant offered himself as 
a witness in his own behalf, the complain- 
ant’s counsel objected and the examiner over- 
tuled the objection and permitted the de- 
fendant to be sworn. On appeal to the 
Chancellor the decision was reversed. 


such a case to be sworn in his own behalf. 


On appeal by complainant from decision of examiner as to com- 
petency of witness. 

Mr. William Prail for complainant. 

Mr. John W. Griggs for defendant. ; 

THE CHANCELLOR: The bill is filed to foreclose a mortgage. 
The complainant is a person of unsound mind, so declared in this 
court, by inquisition and decree. He appears in this suit by guar- 
dians duly appointed under those proceedings. The defence is 
usury. Before the examiner the defendant offered himself asa 
witness. This was objected to on the ground that he was incom- 
petent to testify in his own behalf in this suit, because the com- 
plainant was prevented by legal disability: from testifying. The 
examiner overruled the objection. His decision is now appealed 
from. 

The statute of 1859 (Rev. p. 378, sec. 3) did not wholly remove 
the disqualification of persons to be witnesses in their own behalf 
in suits or proceedings, by reason of interest in the event as par- 
ties. It excepted two classes of cases: One where the opposite 
party was ‘‘ prohibited by any legal disability from being sworn as 
a witness,’’ and the other where either of the parties in the cause 
was sued in a representative capacity. The act of 1866, (Rev. p. 
378, sec. 4) provided that a party to a suit in a representative ca- 
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pacity might be admitted as a witness therein, and if called and 
admitted as a witness in his own behalf, the opposite party might 
in like manner be admitted as a witness. The act of 1880 (P. L. 
1880, p. 52) removed the restriction from the opposite party, in 
cases where one of the parties to the suit sues or is sued in a rep- 
resentative capacity, so as to render such opposite party compe- 
tent to testify in his own behalf, except as to transactions with or 
statements by the testator or intestate represented in the suit. 
In cases where one of the parties is under legal disability, which 
prevents him from testifying, the other party is still incompetent 
as a witness in his own behalf. 

Insanity is a legal disability. Insomeof thestates a party is ex- 
cluded from testifying in his own behalf where his adversary in the 
suit isinsane,by statute, particularly designating that disability by 
name. Our statute employs a general term embracing it. It is urged, 
however, that in this case the complainants are the guardians who 
sue in a representative capacity. The suit is brought by the lunatic, 
but being under disability he must sue by guardian. 1 Dan. C. C. 82; 
Norconer v. Rogers, 1 C. E. G. 484; Dorsheimer v. Roorback, 3C. 
E. Gr. 488. The lunatic is in this case the.nominal as well as the 
real complainant. The suit is, in terms, his. But if it had been 
brought by his guardians alone, it would have been, in fact, his, 
and he would have been the party complainant within the mean- 
ing of the act of 1859. 

It is also urged by the defendant’s counsel that a person of un- 
sound mind may be a witness, if found by the court before which 
he is to testify to have sufficient capacity, and that hence it may 
be that the complainant is not disqualified by any legal disability 
from testifying. ‘That is true, but the question under consider- 
ation is whether the case as it stands is within the exception made 
by the statute. If it is, the common law rule governs the matter 
and the defendant is incompetent to testify in his own behalf. It 
has not been made to appear that the complainant has been re- 
stored to reason, nor that although his mental condition is not 
sound he nevertheless is competent to testify in his own behalf. 

He appears on the record to be of unsound mind and therefore 
under legal disability, and it is to be presumed, prima facie, until 
the contrary is made to appear, that he still continues under that 
disability. The object of the statuteis to guard against the injustice 
which would arise from a want of mutuality if one party were per- 
mitted to testify in his own behalf, while the other is unable from 
legal disability to exercise the same privilege. It was competent 
for the defendant to show, if he could, that the complainant was 
not incapacitated by disability of mental unsoundness from testi- 
fying, and if he had done so he would thus have established his 
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own right to be sworn in his own behalf. He ought, therefore, as 
the case stood, to have been held to be incompetent. The inquisi- 
tion is not conclusive as to the existence of the legal disability to 
testify, but prima facie the state of incapacity continues until the 
contrary appears. It is not necessary for the complainant to show 
that it in fact continues in order to preclude the defendant. The 
latter is precluded by the presumed continuance of the state of in- 
capacity until the contrary appears, when he will be qualified to 
testify. If it does not appear otherwise he may show it, if he can. 

It is suggested that the examiner might, in such cases as this, 
notwithstanding the objection, swear the defendant and then, on 
objection, deal with the question of the competency of his testi- 
mony as and when offered. Butas matters stood in this case, the 
defendant was not competent to be a witness in the cause. He was 
offered as a witness to prove usury—the subject of controversy— 
to testify upon the merits. The statute provides that a party shall 
not be sworn where the opposite party is prohibited by any legal 
disability from being sworn asa witness. By this is meant that 
he shall not be permitted to testify as to any matter in which he 
would not be a competent witness at the common Jaw. Had there 
been an offer to prove by the defendant any matter as to which he 
would have been competent to testify at the common law, he should 
have been sworn and permitted to give evidence as to that. But 
there was no such offer. 

It is also said that the 218th rule of this court gives the examin- 
er no authority to refuse to swear a witness, but only authorizes 
him to adjudicate upon the competency of his testimony. The 
rule clearly extends to cases where the witness is incompetent to 
testify at all. It in terms empowers the examiner to decide upon 
all objections to evidence. This gives him authority to reject an 
incompetent witness. To swear a witness who is incompetent to 
testify would bea mere idle ceremony. The rule sufficiently pro- 
vides for the protection of parties in any case by giving an almost 
immediate appeal to the court itself. The decision of the examiner 
will be reversed. 
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MALLALIEN v. WICKLAW, ET AL, 
(In Chancery of New Jersey. Decided January, 1885.) 


Mortgagee in Possession—Right of tled in a suit for the foreclosure of the 
Judgment Creditor to an Aecount—Al- mortgage to ask the mortgagee to account 
though after a mortgagee has taken posses- for the rents and profits. 
sion there remains nothing tangible on A motion to strike out an answer setting up 
which a judgment creditor of the mortgagee __ this right refused. 
may levy, yet the judgment creditor is enti- 

On motion to strike out parts of an answer. 

Messrs. Parmly, Olendorf and Fisk for the motion. 

Mr. George W. Flaacke solicitor and Mr. Henry V. Condict 
counsel, contra. 

Brrp, V. C.: The complainant files a bill to foreclose a mortgage 
on the lands of one of the defendants. Another defendant, New- 
kirk, who was made a party because he had obtained a judgment 
against the mortgagor, answers and says that the complainant isin 
‘possession of the mortgaged premises and has been for a long time 
and that he should account for the rents and profits. 

So much of the answer as relates to the possession and account- 
ing, the complaint moves to strike out. He rests his motion on 
the ground that he took the possession under his mortgage long be- 
fore the defendant obtained his judgment, which act of taking 
possession so destroyed the mortgagor’s equity of redemption that 
nothing was left of interestin the mortgagor that the judgment 
could become a lien upon; and consequently having no lien he is 
not entitled to be heard in his effort to compel the mortgagee in 
possession to account. Itis said that the resistance is fully sup- 
ported by the case of Ketchum v. Johnson’s Exr’s, 3 Green, C. 
370. In this case it is said: ‘‘ By the English law, the equity of 
redemption, even if the mortgagor remain in possession, cannot be 
sold on execution at law, but in this country it is otherwise. The 
mortgage is deemed with usa mere security for debt, and the 
property may be sold by execution, subject to the lien. It may 
well be doubted however, whether this is so when the mortgagee 
is in possession, for if the mortgagor surrenders that, the position 
of things is.materially changed. The entry of the mortgagee, or a 
foreclosure, puts a new aspect on the rights of the parties. Before 
entry or foreclosure, it is held that the equity of redemption may 
be sold on execution against the mortgagor, but not after. Then 
the legal title in the mortgage becomes the subject of a sale by ex- 
ecution against him. This is the doctrine recognized in Jackson v. 
Williard, 4 Johns. 42; Collins v. Torry, 7 Johns. 282; 4 Kent. 
Com. 1601.”’ 

Accepting the law as thus expounded,the inquiry is not ended. 
The whole case is not met. The inquiry does not cease with the 
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determination of the question whether or not the judgment credi- 
tor can find things tangible on which to levy. For equity often 
aids a judgment creditor when his law execution is wholly unavail- 
ing. Indeed, this seem to be a highly favored and most useful 
branch of equity jurisprudence. On every hand creditors are seen 
coming to this tribunal who have their judgments at law satisfied 
out of equitable interests of the defendants. 

In this very case the defendant mortgagor has rights ; manifestly 
equities exist between him and the complainant, else why is the 
complainant here in court? Why does he file his bill to foreclose ¢ 
Undoubtedly to cut off or bar the right of redemption which the 
mortgagor still has. ‘‘ Once a mortgage always a mortgage.” I 
cannot conceive of such a thing as a mortgage, or pledge, without 
the right to redeem the thing pledged. But the complainant treats 
the title under which he has possession as a mortgage, and all the 
equities which the mortgagor ever had _ he still has, amongst which 
is the right to an account from the mortgagee in possession, extend- 
ing to all the rents and profits. This is such a familiar law that I 
will not cite authorities. 

Therefore, it seems to follow as a matter of course, that the 
judgment creditor of the mortgagor is likewise entitled to an ac- 
count. It is simply a question of the amount due upon the mort- 
gage of thecomplainant. It can make no difference whatever how 
he has been paid, if paid at all, whether by the cash of the defend- 
ant mortgagor, or by the products of his lands subject to the 
mortgage. In such cases the law does not bar the creditor. If the 
mortgagor refuses or declines to demand the account, the law per- 
mits the creditor to make it. 

Were it otherwise debtors would find the most abundant protec- 
tion against the just demands of their creditors not only from exe- 
cutions at law, but from all proceedings in equity. 

I will advise an order denying the motion to strike out with costs. 





THE STATE, HUNT, PROSECUTOR, v. THECOMMON COUNCIL OF THE CITY OF LAM- 
BERTVILLE. 


(N. J. Supreme Court, November Term, 1884.) 
Attachment /or contempt—/Joint Liability for costs. 

_ This case has been twice before the Supreme Court. In June 
term, 1883, on certiorari, 16 Vr. 279, it was held that under the 
charter of the city of Lambertville, P. L. 1868, 951, authority to 
build a sewer along a public street in the city cannot be granted 
to private persons except by ordinance. And again in February 
term, 1884, 17 Vr. 59, it was held that a certiorari is a supersedeas 
and operates to suspend the proceeding removed by it, and that 
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an attachment should issue against the persons to whom the writ 
was directed, it appearing that they had notice of its issuance and 
that in the face of its restraining force they had gone on with the 
proceedings. 

The defendants came voluntarily into court and gave bond to 
answer the interrogatories and to abide the further order of the 
court. The court ordered that the interrogatories should be filed 
within a week and that they should be answered within ten days 
thereafter. 

Upon the answers being filed the court after argument made the 
following decision : 

Mr. John Lilly for the Prosecutor. 

Before Knapp, Drxon and PARKER, JJ. 

Per Cur.: An attachment for contempt was heretofore ordered 
against John Callan, John E. Kilroy, John W. Smith, John Kearns, 
Ely K. Solliday and B. Henry Ter Woert. 

Upon the parties being brought into court an order was made 
for the filing of interrogatories to each. They wereaccordingly filed 
and answers on oath have been made by each of the defendants. 

These, upon examination, are found to disclose no new material 
facts which varies their position in the case or purges any of them 
of his contempt, and it must be so adjudged. The order of the 
court will be that each of the defendants named pay a fine of twen- 


ty-five dollars and costs. 
held jointly and severally liable. 


For the costs the defendants will be 


Judgment may be entered accordingly. The costs were taxed at 


$261.61. 





WILLIAM S. SUTHERLAND ». THE JERSEY CITY & BERGEN RAILROAD COMPANY. 


(United States Circuit Court. 


Removal of Causes—Local Prejudice— 
Affidavit Required—Jurat—Sufficiency of 
Bond—Time of Application.—A _ verdict 
rendered ina state court having been set 
aside and a new trial ordered, the case may 
be removed to the Federal Court. 

2. A petition for the removal of a cause to 
the Circuit Court stated that ‘‘ the petitioner 
has reason to believe, and does believe, that 
from local prejudice, or local influence,he will 
not be able to ‘secure justice,” and to the 
petition was appended the affidavit of the 
petitioner, that ** he has read the petition and 
knows its contents and that the facts therein 
stated are true,” but no other athdavit was 
filed stating that the affiant believes that the 
local prejudice or influence existed. It was 
held that the statute, sect. 639, U. S. Re- 


District of New Jersey.) 


vised Statutes, was not complied with, and 
that the Circuit Court acquired no jurisdic- 
tion. ’ 

3. A jurat taken in another state, which 
does not contain a recital of the official char- 
acter of the office is not in accordance, with 
the New Jersey statute, and the affidavit is 
insufficient. 

4. The affidavit under sect. 369, ch. 3, 
need not state the grounds of the affiant’s 
belief, nor in what the local prejudice or 
influence consists, but it must state that he 
fears the court will not give him justice. 

5. The bond need not have witnesses, but 
the condition must be in accordance with 
the act of 1875 and not according to the act 
of 1867. 
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Motion to remand. 

Mr. James B. Vredenburg for defendant. 

Mr. E. A. Savage for plaintiff. 

By Nixon, D. J.: On the 5th of October, 1882, William §8. 
Sutherland, a citizen of the state of New York, brought suit, in 
the Supreme Court of the state of New Jersey against the Jersey 
City & Bergen Railroad Company, a corporation created by the 
last named state, to recover damages for alleged injuries sustained 
by him whilst a passenger on one of the cars of the company. 
The case was tried on the 22d of December, 1882, in the Circuit 
Gourt of the county of Hudson, and a verdict rendered in favor of 
the plaintiff for the sum of $15,000. On proceedings had for the 
purpose, the Supreme Court of the state, at the last June Term, 
set aside the verdict and directed a venire de novo to issue for a 
new trial. On the 9th of September following the plaintiff filed a 
petition in the State Court and tendered a bond with security for 
the removal of the case to this court. At the opening of the Sep- 
tember term the record was duly filed here, and a motion to remand 
was made by the counsel for the defendant corporation. on the 
ground that the steps required by the laws of the United States in 
order to a removal had not been taken. 

The removal is claimed under the provisions of the third clause 
of section 639 of the Rev. Stat. Act of March 2, 1867, which author- 
izes the removal of a suit between a citizen of the state in which it 
is brought and the citizen of another state, on a petition of the lat- 
ter, whether plaintiff or defendant, filed at any time before the 
trial or final hearing, provided he makes or files in the State Court 
an affidavit, stating that he has reason to believe and does believe 
that from prejudice or local influence he will not be able to obtain 
justice in such State Court. 

The motion to remand in this case is based upon the petition and 
the record sent up from the State Court. It stands upon the 
papers filed, as no evidence aliwnde has been proposed or intro- 
duced. If these show upon their face that this court has jurisdic- 
tion, the suit must remain here for final determination if the 
requisite preliminary steps have been taken to remove the same. 
Under all the legislation of Congress until the act of March 3, 
1875, it was the uniform practice of the Federal Courts to remand 
a cause when it appeared that there had not been a substantial 
compliance with the provisions of the law in framing the petition, 
affidavit or bond required to effectuate the removal. But greater 
indulgence has been granted to parties under the act of 1875. It 
has been frequently held that under the fifth section thereof the 
Federal Court may retain the cause and allow defects and irreg- 
ularities existing in the petition, bond or other papér to be cor- 
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rected where the record shows that the case is one of federal 
jurisdiction and cognizance. 

In regard to the third clause of section 639 of the Rev. Stat., 
under which these proceedings are taken, the Supreme Court has 
held, (1) That the act is constitutional, Railway Co. v. Whitton, 
13 Wall. 270, and (2) that it is not repealed by the subsequent 
legislation of March 3, 1875, Am. Bible Society v. Grove, 101 N. 
§. 610. The orderly steps are for the applicant to file his petition 
stating the grounds for removal, and offering therewith a bond 
with sufficient security, conditioned on his entering in the U. 8. 
Circuit Court on the first day of its session copies of the process 
against him and of all pleadings, depositions, testimony and other 
proceedings in the cause. In addition to the foregoing he must 
make and file in the State Court an affidavit of prejudice or local 
influence. As it is this affidavit which imparts vitality to the 
whole proceeding, it is important that it should contain every 
thing that is required by the statute. 

In the argument on the motion to remand the counsel for the 
defendant corporation insisted that the affidavit filed in the 
state court was defective (1) because it contained no recital] in the 
jurat that he was a notary public, and (2) because the body of the 
affidavit did not include the facts required by the statute to be 
sworn to. It was further claimed that the bond was defective. 
The petition set forth the proper averments to give jurisdiction to 
the Federal Court, to wit: that the petitioner had commenced a 
suit in the Supreme Court of the State of New Jersey; that said 
action was then pending and had not been finally heard or tried; 
that it involved a sum in dispute more than $500, exclusive of 
costs ; that the plaintiff and the defendant corporation were at the 
commencement of the suit and still were citizens of different states, 
the plaintiff being and having been a citizen of New York, and the 
defendant a citizen of New Jersey, and that the petitioner had made 
and filed with the petition a bond with good and sufficient security, 
as provided by law, for his entering in the Circuit Court on the first 
day of its next session, a copy of the record in said suit and for 
paying all costs that might be awarded if said court should hold 
that the suit was wrongfully transferred thereto. 

No.affidavit of prejudice or local influence was filed, but the 
petition contained the allegation that the petitioner ‘‘has reason 
to believe and does believe, that from prejudice or local influence 
he will not be able to secure justice by reason of such prejudice or 
local influence.’ To this is appended the affidavit of the petitioner 
which for reasons that will hereafter appear we quote verbatim. 


STATE oF NEw YorK,) - 
RENSSELAER County. 5 . 
William S. Sutherland, being duly sworn, says he is the petitioner named in the above pe- 
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tition, and who signed the same; that he has read the same, and knows its contents and that 


the facts therein stated are true. 
WILLIAM S. SUTHERLAND. 


Sworn and subscribed to before me this 22 day of July, 1884. 
[L. S.] Wa. Suaw, Notary Public, 
Renss. Co., N. Y. 

The law does not require that the petition. or any of the facts 
therein stated, should be verified by oath, but it does require that 
before any case can be removed on the ground of prejudice or local 
influence in the state court an affidavit shall be made in said court, 
affirming the belief of the affiant, that it exists. Is such an affi- 
davit thus taken, and simply swearing that the facts stated in the 
petition are true, a sufficient compliance with the requirements of 
the law? We think not. 

1. It is taken in a foreign jurisdiction to be used ina State Court 
of New Jersey, and yet it does not observe the express provisions 
of the law of New Jersey in such cases. The 5th section of ‘‘Act 
relative to oaths and affidavits,’ (Rev. Stat. of N. J. p. 740) pro- 
vides, ‘‘ That any oath, affirmation, or affidavit required or author- 
ized to be taken, in any suit, or legal proceeding in this state, 
when taken out of the state, may be taken before any Notary Pub- 
lic, and a recital that he is such a Notary Public in the jurat or 
certificate of such oath or affidavit and his official designation af. . 
fixed to his signature, and attested under his official seal. shall be 
sufficient proof that the person before whom the same is taken is 
such notary.” 

No such recital in the jurat is found here, and the omission has 
been held to be fatal. (See Bowen v. Chase, 7 Blatch. 255). 

2. But if the affidavit had been so verified that it could be used 
in the state court it does not contain what the Removal Act re- 
quires. It merely states that the affiant knows the contents of his 
petition, and that the facts therein stated are true. The principal 
fact upon which the validity of the proceeding depends, to wit: 
his belief that prejudice and local influence will hinder his obtain- 
ing justice in the state court, he does not state in bis petition, and 
hence does not even by implication swear to in his affidavit. He 
need not state the grounds of his belief, nor in what the prejudice 
or local influence consists ; but the law requires him to swear, and 

he ought to swear, that he fears the court will not give him justice. 
' 8. The bond also is defective, not for the reason assigned in the 
argument, that it contained no witnesses to the signatures. These 
are required, not to give the bond validity but to facilitate the 
proof of its proper execution. But the condition of the bond is 
what is required by the act of 1875, and not what is required by 
the act of 1867. A cursory examination of the two statutes will 
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show that they are quite different and that the one cannot be sub- 


stituted for the other. 


We think that the motion to remand must prevail. 

But for these defects the case of Ins. Co. v. Dunn, 19 Wallace 
214, would be sufficient authority for the petitioner to remove the 
suit after a trial and verdict which had been set aside by an ap- 
pellate court and a venire de novo awarded. 





GEO. H. CASSIDY AND IDA JEFFREYS HIS WIFE, IN HEX RIGHT, v. FRANCESCA 
ELMIRA MADALENA JANAUSCHEK. 


(Philadelphia Court of Common Pleas. December 13, 1884.) 


Master and Servant — Contract for 
Hiring.—In every contract for hiring be- 
tween master and servant, it is implied that 
the servant is competent and will faithfully 
discharge his duties. 

If the servant proves to be incompetent, 
or if he fails to discharge his duty in a proper 
manner, or disobeys the reasonable orders of 
his master, he may be discharged before the 
end of his term. 

The master is not bound to give his reasons 
for dismissal at that time, if a good cause 
then existed in fact. 


rather than as directed by the master, is a 
good cause for dismissal. 

It is for the jury to say whether the orders 
of the master are reasonable. 

Acontract of hiring which provides that 
an actress may be discharged if the manager 
is satisfied in good faith that the actress is 
incompetent, makes the manager the sole 
judge of the competency of the actress, and 
if the manager discharged the actress for that 
reason, she is not liable forerror of judgment 
exercised in good faith, although the jury 
believe that the actress was competent. 








Insisting on doing things in his own way, 


Motion for a rule for a new trial. 

Mr. John Scoliay and Mr. William H. Redheffer, for the plain- 
tiff. 

Mr. James H. Heverin and Mr..James H. Shakespeare, for the 
defendant. 

Opinion by ARNOLD, J.: 

In every contract of hiring between master and servant, there is 
an implied contract that the servant is competent and fit to dis- 
charge the duties of the service for which he is employed, and that 
he will faithfully, honestly and properly discharge those duties. 
Where an artisan or professional person is engaged to work in his 
art or profession, on representing that he possesses the requisite 
skill, he may, on proving incompetent, be discharged before 
the end of his term: Wood on Master and Servant, §§ 115, 155; 
Waugh v. Shunk, 20 Pa. S. R. 130; Harmer v. Cornelius, 5C. B. N. 
S. 236. When a servant fails to discharge his duty in a proper 
manner, whether such failure results from want of ability or knowl- 
edge of his business, or from his carelessness or wilful neglect, the 
master has a right to discharge him: Wood, § 155; Singer v. Mc- 
Cormick, 4 W. &S. 265. Wilful disobedience of reasonable orders, 
leaving the service without permission and against the reasonable 


4 











50 THE NEW JERSEY LAW JOURNAL. 


orders of the master, furnish good grounds for dismissal, for in 
every contract of hiring there is an implied promise on the part of 
the servant that he will obey the lawful and reasonable commands 
of his master: Wood, §§ 116, 117. 

' The present suit arose out of a contract dated June 2, 1882, by 
which the defendant engaged the female plantiff to act as leading 
lady for a traveling season of thirty weeks or longer, at the option 
of the defendant, at a salary of sixty dollars per week and trans- 
portation. The plaintiff agreed, among other things, to conform to 
and abide by all the rules and regulations adopted by the defen- 
dant, and that if, upon fair trial, the defendant should feel satisfied 
that the plaintiff was incompetent to perform the duties for which 
the defendant had contracted in good faith, or was inattentive to 
business, careless in the rendering of characters, or guilty of any 
any violations of the rules made by the defendant, then the latter 
might annul the contract on giving two weeks notice of her inten- 
tion todo so. The season commenced September 11, 1882, and 
continued during 34 weeks. After the plaintiff had served eleven 
weeks, the defendant gave notice to the plaintiff that at the expira- 
tion of two weeks thereafter her employment would cease, and at 
the end of that time paid and discharged her. The notice of the 
termination of the contract was by a letter, which the plaintiff said 
she gave to her husband with other papers to take to her counsel 
in New York, and that she had not seen or been able to obtain it 
since, although she received all the other papers which she sent to 
her counsel. Notwithstanding this unsatisfactory explanation of 
the loss of the letter, proof of its contents was admitted; the 
plaintiff and one of her witnesses saying that the letter stated that 
the contract was to be terminated because of her refusal to obey a 
certain order on the ‘‘call”’ or directions to the players, while the 
defendant and her witness testified that the reasons assigned by 
her were that the plaintiff gave constant trouble, was incompetent 
and refused to do the business she was required to do. As a mas- 
ter is not bound to give his reasons at the time of dismissal, if a 
good cause existed at that time, Cussons v. Skinner, 11 M. & W. 
161; Willetts v. Green, 3 C. & K. 59; the non-production of the 
letter was not material in this respect, although if it contained 
what the defendant alleged it would have been of great service in 
proving her good faith, which was a material point in the case; and 
whatever presumptions may be drawn from the non-production of 
the letter are properly chargeable against the plaintiff. 

The defendant offered evidence to show that the plaintiff was 
incompetent, that she forgot her lines, and was often out of her 
proper place on the stage, and that extra rehearsals were frequently 
had for the purpose of making her perfect, but without success. 
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‘The plaintiff, while denying many of the charges, admitted that 
she had sometimes made mistakes, but attributed them to nervous- 
ness caused by the complaints of the defendant. This was.an un 
fortunate admission, for the fact that complaints were made shows 
that cause existed. The plaintiff excused herself from the charge 
of being out of position on the stage, by saying that the place she 
selected was better than that appointed by the defendant. This 
| was setting up herown judgment against that of her employer. 
She was, as has been said in the books, too opinionated, and in- 
sisted on doing things in her own way, rather than as her employer 
directed, and that is good cause for dismissal. Wood, §116. In 
the case of Lacy v. Osbaldiston, 8 C. & P. 80, the discharge of the 
acting manager of a theatre, for the too free expression. of his 
opinion about the merits of a performance, was thought to be 

proper. 

The defendant’s company was a traveling company, and fre- 
quently performed in theatres in which there were no players ex- 
cept those brought by her. In order to present some of the 
plays with proper effect, it was necessary that all the actors should 
go upon the stage. If they took no part in the dialogue, they put 
on disguises. This was the case in the mob scene in the tragedy of 
Marie Antoinette. The plaintiff, as well as other leading members 
of the company, had always gone on in that scene, in disguise, un- 
til the eleventh week, when the plaintiff refused to do so any more, 
asserting that it was not her duty to do so, and that the service 
was menial. Then it was that the defendant gave the notice of 
discharge. It was left to the jury to say whether it was a reason- 
able regulation to require this service of the plaintiff, having in 
view the fact that it was in the play in which she was engaged, 
and that she had theretofore complied with the orders to do so on 
the call ; and that while her previous action in this respect was not 
binding upon her, if it was not in the line of her duty, it was 
nevertheless some evidence that she had acquiesced in the defend- 
ant’s claim that it was reasonable to require her to do so: Price v. 
Mouat, 11 C. B., N.S. 508. Ina business which depends so much 
upon the effect produced upon the audience, as that of play acting, 
it seems reasonable that all the players should be subject to a call 
to assist in making a good presentment of the necessary tableaux, 
A good actress, moved by a proper spirit towards her manager, 
ought to have been ready and willing to do all in her power to 
contribute to the promotion of that success upon which both so 
much depend. 

So far the case has been considered upon the law applicable to 
contracts of hiring, without regard to the terms of the special con- 
tract in this case, which provided that if, upon fair trial, the de- 
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fendant felt satisfied that the plaintiff was incompetent to perform 
the duties for which the defendant had contracted, in good faith, 
the latter might annul the contract on two weeks notice. This 
clause made the defendant the sole judge of the competency of the 
plaintiff. In the case of Nelson v. Von Bonnhorst, 29 Pa. 8S. R. 
352, it was held that a contract ‘‘to pay whenever in my opinion, 
my circumstances will enable me to do so,’’ imposes no legal obli- 
gation, which can be enforced by action, although the court and 
jury should find that the party was of sufficient ability to pay the 
debt, as by the terms of the contract the debtor is made the sole 
judge of that fact. Under the contract in this case, the only ques- 
tion for the jury to determine was the good faith of the defendant, 
and therefore the jury were instructed that if the defendant was 
satisfied in good faith that the plaintiff was incompetent, the de- 
fendant had a right to dismiss the plaintiff, and in that case the 
verdict should be for the defendant, although the jury were of 
opinion that the plaintiff was competent to perform her parts. The 
defendant was not liable for error in her judgment, if in good faith 
she exercised her judgment and acted upon it. Having the power 
to give judgment, she is not liable for error if she did not act ma- 
liciously, although she may have exercised her power arbitrarily. 
Downing v. McFadden, 18 Pa. 8. R. 334. No one is liable for a 
mistake in the exercise of a discretion conferred upon him, Moore 
v. School Directors of Clearfield, 59 Pa. S. R. 232. The defendant 
testified that she was satisfied that the plaintiff was incompetent 
and discharged her for that reason, as well as others ; and she very 
properly introduced evidence showing that she has a basis for her 
judgment as evidence of her good faith, and for the purpose of 
showing that she did not set up her judgment as an afterthought 
and subterfuge to avoid the consequences of her action, and she 
made so strong a presentment that it is not free from doubt wheth- 
er the jury ought not to have been directed to render a verdict for 
the defendant. Asa verdict for the plaintiff ought not to be per- 
mitted to stand, the judge might very well have declared the true 
effect of the contract and evidence, instead of submitting the mat- 
ter to the jury, Eister v. Paul, 54 Pa. S. R. 196. 

It was contended by the learned counsel for the plaintiff that it 
was too late to dismiss her for incompetency after she had been 
retained eleven weeks, and that the defendant should have exer- 
cised her right within a shorter space of time, two weeks being 
suggested. This contention does not take into consideration the 
fact that the defendant was all the while trying to instruct and im- 
prove the plaintiff. The forbearance of the defendant ought not 
to be construed to bea forfeiture of her rights, and thus prevent 
her from alleging those faults which she was trying to obviate. A 
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thankless child may ‘‘turn pains and benefits to laughter and con- 
tempt,’’ but courts of law do not ordinarily adjudge them to 
amount to an estoppel. 


Rule refused. 





COURT OF ERRORS AND APPEALS. 


Notes of Decisions Rendered January 6, 1885. 








HARRALL v. HARRALL. 
Domicile—Law of Place with Reference to Marriage and Wills. 


The law as to the capacity of the parties to contract a marriage 
is the law of the domicile at the time of the marriage, but the law 
governing the rights of property is the law of the matrimonial domi- 
cile; that is, the law of the place where the parties at the time of the 
marriage intend to fix their domicile. This is on the principle that 
the contract is interpreted by the law of the place of the perform- 
ance. In this case the place of contract and the place of perform- 
ance concur. The law of France must govern as to the disposition 
of the property. <A person sui juris may change his domicile as 
often as he pleases. Naturalization is not necessary to complete 
the change. The evidence shows that the testator was not incum- 
petent by reason of insanity to contract a marriage, and the law of 
France concerning the property of husband and wife supersedes 
the will made in this country before the marriage. 

Decree affirmed. 

Opinion by Depur, J. 





CANTINE v. BROWN. 
Conditional Limitation— Devise Over. 


Kent v. Armstrong, 2 Halst. Ch. 637, disposes of the question in 
this case. The devise in that case was substantially the same as 
in this. That decision was well considered, and has stood for 
thirty-five years. When there is a devise in fee and a limitation 
over, upon the death of the first taker without issue and intestate, 
the estate is a life estateonly. The act in regard to the sale of 
estates in expectancy expressly excepts cases in which the con- 
tingency is as to the person who is to take the estate. The 
grant of the first taker is not good. 

Opinion by the CHANCELLOR. 
Dixon, J., dissented. He said the case was different from Kent 
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v. Armstrong. In that case the decision turned upon the technical’ 
words dying without issue, and they were construed to make that a’ 
fee tail, which the statute makes a life estate. In this case the: 
the words are die wnmarried, and they have no such effect. 
The intention evidently was to give the first taker a fee simple. 
Her grant was good. 


BENNETT AND FARLEY v. FIRST NATIONAL BANK OF JERSEY CITY. 
Checks Deposited in Insolvent Banks. 


Checks deposited with a general endorsement become the prop- 
erty of the bank, and may be used by that bank for the payment 
of itsdebts. If the depositor wishes to avoid this result, he must 
endorse the checks for collection. In this case the checks were 
transferred to an insolvent bank the day before its insolvency and 
were paid out by that bank to another. There was no fraud or 
knowledge of the insolvency. The length of time makes no differ- 
ence; the checks became the property of the bank. If the checks 
had not been paid out by the insolvent bank, but had come into 
the hands of the receiver, equity might have required him to return 
them. Citing Nixon, J., in People’s Bank v. Frelinghuysen, Re- 
ceiver, U. 8. Circuit Court, N. J., Sept. Term, 1884. Judgment 
affirmed. 

Opinion by ParKER, J. 





LITTLE, RECEIVER. v. DUSENBURY, ADMINISTRATOR OF CEPHUS M. WOODRUFF, 
PARKER'S CREEK DISASTER. 


Liability of Receivers for Negligence—Railroads. 


It is urged that a Receiver is not liable, because he is not a com- 
mon carrier but a public officer. Citing Freeholders v. Strader, Hill 
v. Boston, Pray v. Jersey City. The doctrine of the latter case is 
wellestablished. This doctrine is limited to those officers who are 
strictly public officers, who have no one behind them but the pub- 
lic and no funds to draw upon but the public funds. 

The duties of a Receiver are public only as he is serving the pub- 
lic, just as a railroad is. It is for the keeping open of a highway, 
but the intention of the Legislature was not to create a new public 
office. A Receiver is liable for a breach of duty as a common car- 
rier. Kline v. Jewett, Paly v. Jewett. 

All these cases sustain the doctrine that the Receiver is liable. 
But it has always been held in this state that a Receiver can only 
be sued by leave of the court which appointed him. 

It cannot be said that as a result of the cases a receiver cannot 
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be sued at law by leave of the court appointing him. It does not 
appear that leave was not granted. It will be assumed after trial 
that leave was granted, and in fact in this case it was granted. 

Referring to the facts of the case and the purchase by the de- 
ceased of a through ticket of the Central Railroad Company, and 
to the limitations by lease and contract with the Pa. Railroad, 
the judge said: The decedent had no notice of the contract and 
is not bound by it; he is entitled to rest upon his contract with 
the Central Railroad, which provides for safe carriage and the safe 
condition of the rails all the way from Ocean Grove to New York 
without regard to the arrangement between the Railroad Companies 
as to the care of the track. Judgment affirmed unanimously. 





STATE v. DRUMMOND. 
Roads—Railroad Crossings. 


The statute which protects dwelling houses, public buildings, 
etc., from condemnation for public roads, can not be construed to 
include the platform of a railroad station. The dedication by a 
railroad of a place for the crossing of a public road is not to be 
taken to include the whole width of the road, but is confined 
to the width of the planking laid down by the railroad com- 
pany. It follows that the old road is more than 500 feet from 
the place where the new road is to be laidout. The statute pro- 
vides that two roads shall not cross a railroad within 500 feet of 
each other, except in incorporated cities. Whether this excep- 
tion includes boroughs: Quwere. 

Judgment affirmed. 


WILSON FITZGERALD v. FAUNCE. 
Fisheries—Riparian Grants. 

The nature of the right of a riparian owner to tishery in front 
of his land whether superior or inferior to state grant is not to be 
decided. The first question is whether the plaintiff had any 
grant from the State. 

Riparian act of 1869 applies only to the river Hudson, N. Y. 
Bay and Kill von Kull. Theact of 1871 provides for grants else- 
where. The right of application is now limited. The owner alone 
is authorized to apply. 

State v. Brown under the wharf act decided that the owner 
must be the present owner in possession and not a person having a 
reversionary interest. This was reversed, but on another point. 

In the present case the grant was a complete and exclusive grant 
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from Whitall to Faunce for the purposes of fishing. This is a 
grant of the land. Noestate remained in the grantor except a re- 
version. The estate granted wasa qualified fee simple subject 
only to forfeiture. 

Faunce became the riparian owner in fee and the plaintiff had 
therefore no title upon which his riparian grant could operate. 

The judge’s charge was substantially correct; no error found in 
the other exceptions. 

The case stands upon the weakness of the plaintiff's title. Judg- 
ment affirmed. Opinion by DrpuE, J. 

REED, J., voted to affirm on the ground that Faunce obtained 
such a title whether an easement or a fee as cut off the right of 
the State to make a riparian grant to the plaintiff, but any expres- 
sions recognizing a right of several fishery in the Delaware he 
thought were not justified by the law. 


REGANS v. BERNARD. 


Rule to Limit Creditors. 

After a creditor obtained judgment application was made that 
the estate be declared insolvent. It was so declared. 

The judgment creditor proceeded and sold the land. The court 
below held that the creditor had a right to goon. We hold here 
that the intention of the statute was to bring all the property with- 
in the scope of it, and that it must be distributed ratably. 

Judgment reversed. 

Opinion by the Chief Justice. 





WHARTON v. STOUTENBURGH. 
Specific Performance. 


Decree affirmed. 
See opinion in full, supra. 





JACKSON v. REYNOLDS, 
Ezceptions to Allowance of Commissions to Trustees. 


The allowance of commissions beyond the statute has been held 
to be a mistake and the decree may be opened for the purpose of 
correcting it. This is so of a final decree and much more of a par- 
tial account. 

That the Orphans’ Court has the power to correct it is manifest. 
As to procedure the better way is to attack it directly by an appli- 
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cation to set it aside, but where the parties are the same the first 
account may be corrected on exceptions to the second, but as to 
the representatives of a deceased trustee who has received his com- 
missions, the decree can have no effect, nor does the decree attempt 
to reach that. 

Decree reversed. 

Opinion by REEp, J. 





SCHOMP, PROS., v. TOMPKINS. 
Bastardy. 


In bastardy cases the legal rule is in favor of the validity of the 
proceedings of the court. They are not subject to the strict rules 
governing statutory proceedings in special cases. The power to 
relieve the community of the charge of a bastard is an old common 
law power ; the statute merely regulates it. 

Judgment reversed. 

Opinion by the CurEF JusticE. Paterson, J., dissented. 





FEDERAL GOVERNMENT. 





THE AUTHORITY OF THE COURTS OF LAW. 





[Extract from an article on Federal Government by Prof. A. V. Dicey, in the 
Law Quarterly Review, January, 1885. ] 


Whenever there exists, as in Belgium or in France, an inflexible 
constitution the articles of which cannot be amended by the ordi- 
nary legislature, the difficulty has to be met of guarding against 
legislation inconsistent with the constitution. As Belgian or 
French statesmen have created no machinery for the attainment of 
this object, we may conclude that they considered respect for the 
constitution to be sufficiently secured by moral or political sanc- 
tions, and treated the limitations placed on the power of Parlia- 
ment rather as maxims of policy than as true laws. Duringa 
period, at any rate of more than fifty years, no Belgian judge has 
(it is said) ever pronounced a Parliamentary enactment unconsti- 
tutional. No French tribunal would hold itself at liberty to dis- 
regard an enactment, however unconstitutional, passed by the Na- 
tional Assembly, inserted in the Bulletin des Lois, and supported 
by the force of the Government; and French statesmen may well 
have thought, as De Tocqueville certainly did think, that in France 
possible Parliamentary invasions of the constitution were a less evil 
than the participation of the judges in political conflict. France in 
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short and Belgium, being governed by unitarian constitutions, the 
non-sovereign character of the legislature is in each case an acci- 
dent, not an essential property of their polity. Undera federal 
system it is otherwise. The legal supremacy of the constitution is 
essential to the existence of the state; the glory of the founders 
of the United States is to have devised or adopted arrangements 
under which the constitution became in reality as well as name the 
supreme law of the land. This end they attained by adherence to 
a very obvious principle, and by the invention of appropriate 
machinery for carrying this principle into effect. 

The principle is clearly expressed in the Constitution itself. ‘The 
Constitution,’ runs article six, ‘and the laws of the United States 
which shall be made in pursuance thereof... shall be the 
supreme law of the land, and the Judges in every State shall be 
bound thereby, anything in the Constitution or laws of any State 
to the contrary notwithstanding.’ U. S. Constitution, art 6. The 
import of these expressions is unmistakeable. ‘Every Act of 
Congress,’ writes Chancellor Kent, ‘and every Act of the legisla- 
tures of the State, and every part of the Constitution of any State, 
which are repugnant to the Constitution of the United States, are 
necessarily void. This is a clear and settled principle of [our] con- 
stitutional jurisprudence.’ Kent, p. 314, and conf. Ibid, p. 449. 
The legal duty therefore of every judge, whether he act as a judge 
of the State of New York or asa judge of the Supreme Court of 
the United States, is clear. He is bound to treat as void every 
legislative act, whether proceeding from Congress or from the 
State legislatures, which is inconsistent with the Constitution of 
the United States. His duty is as clear as that of an English 
judge called upon to determine the validity of a by law made by 
the London, Chatham and Dover Railway Company. The Amer- 
ican judge must in giving judgment obey the terms of the Consti- 
tution, just as his English brother must in giving judgment obey 
every Act of Parliament bearing on the case. To have laid down 
the principle clearly is much, but the great problem was how to 
ensure that the principle should be obeyed; for there clearly exist- 
ed a danger that Judges depending on the federal government 
should wrest the Constitution in favour of central power, and that 
judges created by the States should wrest it in favour of State 
rights or interests. This problem has been solved by the creation 
of the Supreme Court and of the federal judiciary. Of the 
nature and position of the Supreme Court itself thus much alone 
need for our present purpose be noted. The court derives its ex- 
istence from the Constitution, and stands, therefore, on an equality 
with the President and with Congress; the members thereof (in 
common with every judge of the federal judiciary) hold their 
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places during good behaviour, at salaries which cannot be dimin- 
ished during a judge’s tenure of office. See U. S. Constitution, 
art 3. Sects. 1,2. The Supreme Court stands at the head of the 
whole federal judicial department, which extending by its subor:. 
dinate courts throughout the Union can execute its judgments 
through its own officers without requiring the aid of State officials. 
The Supreme Court, though it has a certain amount of original 
jurisdiction, derives its importance from its appellate character; 
it is on every matter which concerns the interpretation of the Con- 
stitution a supreme and final court of appeal from the decision of 
every court (whether a federal court or a state court) throughout 
the Union. It isin fact the final interpreter of the Constitution, 
and therefore has authority to pronounce finally as a court of ap- 
peal whether a law passed either by Congress or by the legislature 
of a State, e. g. New York, is or is not constitutional. To under- 
stand the position of the Supreme Court we must bear in mind 
that there exist throughout the Union two classes of courts in 
which proceedings can be commenced, namely, the subordinate 
federal courts deriving their authority from the Constitution, and 
the State courts, e. g. of New York or Massachusetts, created by 
and existing under the State Constitutions; and that the jurisdic- 
tion of the federal judiciary and the State judiciary is in many 
cases concurrent, for though the jurisdiction of the federal courts 
is mainly confined to cases arising under the Constitution and laws 
of the United States, it is also occasionally dependent upon the 
character of the parties, and though there are cases with which no 
State court can deal, such a court may often entertain cases which 
might be brought in a federal court, and constantly has to consid- 
er the effect of the Constitution on the validity either of a law 
passed by Congress or of State legislation. That the Supreme 
Court should be a court of appeal from the decision of the subor- 
dinate’ federal tribunals is a matter which excites no surprise. 

The point to be noted is that it is also a court of appeal from de- 
cisions of the Supreme Court of any state, e. g. New York, which 
turn upon or interpret the articles of the Constitution or acts of 
Congress. The particular cases in which a party aggrieved by the 
decision of a state court has a right of appeal to the Supreme Court 
of the United States are regulated by an act of Congress of 24th 
September, 1789, the twenty-fifth section of which provides that 
‘a final judgment or decree, in any suit in the highest court of law 
or equity of a state, may be brought up on error in point of law, 
to the Supreme Court of the United States, provided the validity 
of a treaty, or statute of, or authority exercised under the Uuited 
States, was drawn in question in the state court, and the decision 
was against that validity; or provided the validity of any state au- 
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thority was drawn in question, on the ground of being its repugnant 
to the Constitution, treaties, or laws of the United States, and the 
decision was in favor of its validity ; or provided the construction 
of any clause of the Constitution or of a treaty, or of a statute of 
or commission held under the United States was drawn in question 
and the decision was against the title, right, privilege, or exemp- 
tion, specially claimed under the authority of the Union.’ 1 Kent, 
p. 300. Strip this enactment of its technicalities and it comes to 
this. A party toa case in the highest court, say of New York, 
who bases his claim of defense upon an article in the Constitution 
or law made under it, stands in this position; if judgment be in 
his favor there is no further appeal ; if judgment goes against him, 
he has aright of appeal to the Supreme Court of the United States. 
Any lawyer can see at a glance how well devised is the arrangement 
to encourage state courts in the performance of their duty as guar- 
dians of the Constitution, and further that the Supreme Court 
thereby becomes the ultimate arbiter of all matters affecting the 
Constitution. 

Let no one for a moment fancy that the right of every court,and 
ultimately of the Supreme Court, to pronounce on the constitu- 
tionality of legislation and on the rights possessed by different au- 
thorities under the Constitution is one rarely exercised, for it is in 
fact a right which is constantly exerted without exciting any more 
surprise on the part of the citizens of the Union than does in Eng- 
land a judgment of the Queen’s Bench Division treating as invalid 
the by-law of a railway company. The American tribunals have 
dealt with matters of supreme consequence ; they have determined 
that Congress has the right to give priority to debts due to the 
United States, Ib. pp. 245-248, can lawfully incorporate a bank, 
Ib. pp. 248-254, has a general power to levy or collect taxes with- 
out any restraint, but subject to definite principles of uniformity 
prescribed by the Constitution ; the tribunals have settled what is 
the power of Congress over the militia, who is the person who has 
a right to command it, Ib. pp. 262-266, and that the power exer- 
cised by Congress during the War of Secession of issuing paper 
money was valid. 2 Story, Const., sects. 1016, 1017. See Hepburn 
v. Griswold, 8 Wallace, 603, Dec. 1869, and Knox v. Lee, 12 Wal- 
lace, 457. The courts again have controlled the power of the sepa- 
rate states fully as vigorously as they have defined the authority of 
the United States. The judiciary have pronounced unconstitution- 
al every ex post facto law, every law taxing even in the slightest 
degree articles exported from any state, and have again deprived of 
effect state laws impairing the obligation of contracts. To the ju- 
diciary in short is due the maintenance of justice, the existence of 
internal free trade, and the general respect for the rights of proper- 
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ty ; whilst a recent decision shows that the courts are prepared to 
uphold as consistent with the Constitution any laws which prohibit 
modes of using private property which seem to the judges incon- 
sistent with public interest. Munn v. Illinois, 4 Otto Rep. 113. 

The power moreover of the law courts which maintains the arti- 
cles of the Constitution as the law of the land, and thereby keeps 
each authority within its proper sphere, is exerted with an ease and 
regularity which has astounded and perplexed continental critics. 
The explanation is that the judges of the United States control the 
action of the Constitution, but they perform purely judicial func- 
tions, since they never decide anything but the cases before them. 
It is natural to say that the Supreme Court pronounces acts of Con- 
gress invalid, but in fact this is not so. The court never pronounces 
any opinion whatever upon acts of Congress. What the court does 
do is simply to determine that in a given case A is or is not entitled 
to recover judgment against X ; but in determining that case the 
court may decide that an act of Congress is not to be taken intoac- 
count, since it is an act beyond the constitutional powers of Con- 
gress. If any one thinks this is a distinction without a difference 
he shows great ignorance of politics, and does not understand how 
much the authority of a court is increased by confining its action 
to purely judicial business. Persons, on the other hand, who, like 
De Tocqueville, have fully appreciated the wisdom of the states- 
men who created the Union, have formed perhaps an exaggerated 
estimate of their originality. Their true merit was that they ap- 
plied with extraordinary skill the notions which they had inheri- 
ted from English law to the novel circumstances of the pew repub- 
lic. To any one imbued with the traditions of English procedure 
it must have seemed impossible to let a court decide upon anything 
but the case before it. To any one who had inhabited a colony 
governed under a charter the effect of which on the validity of a 
colonial law was certainly liable to be considered by the Privy 
Council, there was nothing startling in empowering the judiciary 
to pronounce in given cases upon the constitutionality of acts pass- 
ed by assemblies whose powers were limited by the Constitution, 
just as the authority of the colonial legislatures was limited by 
charter or by act of Parliament. 

To a French jurist, indeed, filled with the traditions of the 
French Parliaments all this might well be incomprehensible, but 
an English lawyer can easily see that the fathers of the republic 
treated Acts of Congress as English courts treat by-laws, and in 
forming the Supreme Court may probably have had in mind the 
functions of the Privy Council. But if their notions were concep- 
tions derived from English law, the great statesmen of America 
gave to old ideas a perfectly new expansion, and for the first time 
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in the history of the world formed a constitution which should in 
strictness be the ‘law of the land,’ and in so doing created modern 


federalism. 


For the essential characteristics of federalism—the 


supremacy of the constitution—the distribution of powers—the 
authority of the judiciary—reappear, though no doubt with modi- 
fications, in every true federal State. 





VARIOUS TOPICS. 


PROPOSED AMENDMENTS TO THE 
CONSTITUTION. 


The Camden County Bar Association held 
a special meeting on a recent date to 
hear the report of the committee appointed 
to prepare such amendments to the Constitu- 
tion of our State as will simplify and im- 
prove our courts, The committee presented 
the following report: 
To the Camden County Bar Association : 

Your committee appointed to prepare such 
amendments to the Constitution of our State 
as will simplify and improve our courts, re- 
spectfully report. 

That in our opinion the imost important 
things to be done are, to climinate from our 
courts the lay judges, and to provide for the 
people of each county a County Court,where- 
in they may try every suit at law. Many 
other things should be done to simplify and 
properly systematize our courts, and which, 
before a Constitutional Convention, where 
the whole subject could be carefully and 
fully discussed and examined, ought proper- 
ly to be urged with vigor. But in presenting 
amendments to a legislative body only such 
should be brought forward and urged as are 
most imperative and can be presented in the 
clearest light by a few distinct propositions, 
requiring but little explanation or argument 
to show their meaning and force, and the 
benefit which their adoption would cause. 

That judges of the courts to be reviewed 

_ Should sit in the court reviewing them, and 
that laymen, knowing no law, should sit as 
judges in the highest court to decide the law, 
are evils that have too long existed, and that 
demand immediate action towards their re- 
moval; and the compelling of suitors to wait 
for the trial of their causes at circuits held 
but three times a year, and by judges who 
even then are often obliged to leave causes 
untried to attend to their duties in other 


courts, is a grievance of which the peopl¢ 
justly complain. 

Confining ourselves then to these two ob- 
jects, we report the annexed few amend- 
ments as necessary and sufficient in our opin- 
ion to accomplish them. 

It is of the highest importance that the 
judges of our courts should be lawyers of 
experience, entirely unbiased by other offi- 
cial associations. We have endeavored to 
secure this by requiring for the Court of 
Errors and Appeals, that the judges shall 
have been lawyers of not less than fifteen 
years standing next preceding their appoint- 
ment, and for the Courts of Common Pleas, 
that the judges shall have been lawyers for 
at least ten years next preceding their ap- 
pointment, and for both courts that the 
judges shall hold no other office of honor or 
profit, and by lengthening the term of the 
judges of the Court of Errors and Appeals 
to ten years, and of the Courts of Common 
Pleas to seven years, 

To give to the people a court of their own 
vicinage competent to determine all causes 
at law, we have enlarged the jurisdiction of 
the time honored Court of Common Pleas by 
giving to it, in addition to all its present 
statutory jurisdiction, full common law juris- 
diction concurrent with the Supreme Court. 
We have provided that it shall consist of one 
judge, who shall reside during the term of 
his office in one of the counties in which he 
holds court; and we have abolished the Cir- 
cuit Court, held, with a few exceptions, by 
a non-resident judge, and created mainly to 
avoid the lay element of the Common Pleas. 

We have provided that the number of 
judges in populous counties may be increased 
by law to three, and that for counties having 
but little business the same person may be 
appointed judge of the courts of more than — 
one county. In what counties more than 
one judge will be needed and what counties 
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shall have the same person for judge (very 
few) will be determined by. the legislature. 

We believe the time has come when these 
changes can be successfully urged before our 
legislature by strong and united action by 
the Bar of our State, and we recommend 
that the conclusion of this Association be 
communicated to the Essex County Bar As- 
sociation, and to prominent lawyers through- 
out the State, with the request that they 
unite with us in the promotion of the adop- 
tion of these amendments by our present 
legislature. 

Dated January Ig, 1885. 

HowarbD M. Cooper, 
Davib J. PANCOAST, 
HERBERT A. DRAKE. 

After much discussion the amendments re- 
ported by the committee were adopted by 
the Association, with the amendment that 
the judges of the Courts of Common Pleas 
should be elected by the people. The 
President of the meeting was directed to ap- 
point a committee of five to present the 
amendments adopted to the Legislature and 
urge their passage. 





BOOK NOTICES. 


THE Law oF EXTRADITION INTERNA- 
TIONAL AND INTERSTATE, with an Ap- 
pendix containing the Extradition Treaties 
and Laws of the United States, the Extra- 
dition Laws of the several States, several 
sections of the English Extradition act of 
1870, and the opinion of Gov. Cullom, by 
Samuel Spear. Second Edition. Albany: 
Weed, Parsons & Co., 1884. 

There has been much discussion upon the 
law of extradition since the first edition of 
this book in 1879, new edition 
would have been valuable on this account 
alone, but the work is enlarged and improved 
in other ways than by adding new cases. 
The new cases have been incorporated in the 
text and not inserted in notes. There is not 
a note in the book, a thing much to be com- 
mended, We notice especially a thorough 
discussion of the recent decision of Judge 
Sawyer, /z re Robb, a very important case 
in California, on the question whether a gov- 
ernor of a state in executing the process of 
extradition from one state to another is an 
officer of the state, or of the United States, 
and whether a state court on habeas corpus 
has jurisdiction to inquire into the legality of 
the arrest. Mr. Spear maintains that Judge 


and a 


Sawyer’s decision was wrong, and in this he 
is sustained by.the Supreme Court of the 
United States, on appeal from the decision. 


A MANUAL RELATING TO THE PREPARA- 
TION OF WILLS, with an Appendix of 
Forms ; Book of Massachusetts Law, by 
George F. Tucker, Boston: George B. 
Reed, 1884. 

If a book like this were always carefully 
studied in the preparation of wills there 
would be less need for the larger books which 
are used in the contests over them when 
made. It contains a clear and concise state- 
ment of the law a man ought to know when 
he draws a will, who may make a will, what 
may or may not be devised or bequeathed, 
who may be a devisee or legatee, the forms 
and different kinds of wills, the various es- 
tates in lands, vested and contingent remain- 
ders, executory devises, specific and general 
legacies, the duties and functions of execu- 
tors and trustees, and the execution and ate 
testation of wills—besides some very plain 
and sensible suggestions in regard to the 
preparation of wills. Although the book is 


expressly a book of Massachussetts law, it is 
scarcely less useful in New Jersey than in 


The law of wills is not very 
different in the different states except 
in certain well known points and 
a book prepared wholly with reference 
to the law of one state is more logical and 
less confusing thanthose which attempt to 
express the law of all the states. Having a 
clear statement of the law as developed by 
the decisions of one state with some refer- 
ences to the English cases, it is easy to com- 
pare it with the statutes and cases of any one 


Massachusetts. 


other state. 

We would recommend the book if it were 
only for the best suggestions for prepar- 
ing wills and for the appendix of forms. It 
is a small octavo of 250 pages, well printed 
by the University Press and bound in cloth. 


THE LAW QUARTERLY REVIEW, edited by 
Frederick Pollock, M. A., LL.D., Vol. 1, 
No. 1, Jan. 1885. London: Stevens & 
Son, Agent for the United States; C. C. 
Soule, Boston, Mass. 

We have looked forward with much inter- 
est to the appearance of this new English 
Law Review and are not disappointed in 
the first number. The articles are not like 
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chapters out of text books on various branches 
of the law, but rather discussions of various 
subjects connected with the principles, the 
history and the administration of the law, 
which are interesting to the thoughtful stu- 
dent of legal science, whether layman or 
lawyer. A list of the articles in this number 
will show the character and variety of the 
subjects discussed, viz: Section 17 of the 
Statute of Frauds, redrawn and illustrated, 
by Mr. Justice Stephens and the editor; The 
Franchise Bill, by Sir William R. Anson ; 
The King’s Peace, by the editor ; Holtzen- 
dorff’s Encyclopedia of Jurisprudence, by 
Dr. E. Grueber; Federal Government, by 
Professor A. V. Dicey ; Homicide by Ne- 
cessity, referring to the case of the Mignon- 
ette, Herbert Stephen; The Literature of 
International Law in 1884, by Prof. T. E. 
Holland ; besides reviews and notices of 
books and notes on current cases. The ar- 
ticle on the seventeenth section of the Stat- 
ute of Frauds urges strong reasons for re- 
pealing the section altogether, relieving per- 
sonal property from the operation of the 
statute and contains a very careful codifica- 
tion of the decisions upon thissection. The 
article on Federal Government is very in- 
terestingto Americans because of its thought- 
ful discussion of our own Federal system. 
We make an extract elsewhere. 

A list of articles to appear in the April 
number contains one by O. W. Holmes, Jr., 
on Early English Equity and one on Liabil- 
ity for the Torts of Agents and Servants by 
Prof. Pollock. The annual subscription is 


only $2.75. 
RAILROAD TAXATION. 





ANOTHER important case on railroad tax- 
ation, which bears directly on the corporation 
tax law of 1884, is Pullman Southern Car 
Co. v. Nolan, Comptroller, decided by Mr. 
Justice Matthews in U, S. Circuit Court, M. 
D. Term, October 1884, 22 Fed. Rep. 276. 

* The act of April 18. 1884, (P. L. 232,) im- 
poses an annual tax by way of license 
for its corporate franchise upon every palace 
or parlor, or sleeping car company, of two 


per cent. of its gross earnings. Judge Mat- 
thews holds in this case that the tax of sev- 

enty-five dollars imposed by the statute of 
Tennessee, for the privilege of running par- 
lor or sleeping cars, is not a property tax 
based upon value, but an arbitrary charge 

without regard to the actual or comparative 

value of the article which is the basis of the 

tax; that “ the interstate transportation of 

passengers is beyond the reach of a state leg- 

islature, and, therefore, the legislature of 

Tennessee has no power to impose upon the 

Pullman Southern Car Company a privilege 

tax of $75 per annum for running or using 

sleeping cars in the transportation of inter- 

state passengers, notwithstanding such cars 

may enter or cross the territory of that state,” 

and in the course of his opinion he said: 

“‘ The Pullman Southern Car Company, a 

corporation of Kentucky, has no domicile 

in Tennessee, and is not personally subject 

to its jurisdiction for purposes of taxation. 

The sleeping cars, which it runs upon the 

railroads of Tennessee, in the transporta- 

tion of interstate passengers, have no taxa- 
ble st¢ws within that state. They are not 

brought into the state for the purpose of be- 

ing employed in a business carried on within 

it. They are in the state only as passing to 

and from it while in the act of transportation, 

performed by virtue of a right secured to the 

owner of them, not by the authority of the 

laws of Tennessee, but virtue of a right se-. 
cured by the exclusive jurisdiction of Con- 

gress under the constitution.” 

NEW CHANCERY RULE. 


Pursuant to the directions of the Chancel- 
lor, the following is hereby promulgated for 
the information of the members of the Bar. 

Geo. S. DuRYEE, Clerk. 

Dated January 8th, 1885. 

CHANGE OF MOTION DAYS AT CAMDEN. 

On and after February 16th, 1885, every 
alternate Monday shall be motion day at 
Camden. 

The existing appointment of every alter- 
nate Wednesday as such motion day is here- 
by revoked. 








